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CURRENT LEGISLATION 

Charles S. Ascher James M. Wolf 

JUditors-in-Oharge 

The Declaratory Judgment.* — A recent Florida Statute 1 authorizes 
courts of equity to take jurisdiction for "the determination of any 
question of construction arising under" a deed, will, contract in writing, 
or other instrument in writing in which the petitioner claims to be 
interested, and for a declaration of his rights as against adverse parties, 
"whether or not further relief is or could be claimed", and provides 
that "such declaration shall have the force of a final decree in a court 
of chancery". This measure is at once so novel to most American 
states 2 and so familiar to many other countries, 3 that our attention is 
brought forcibly to the inadequacy of the American legal system with 
regard to the problem of preventive justice. A solution of this prob- 
lem has been found in most foreign countries to lie in the declaratory 
judgment. Until recently America has chosen to remain oblivious to 
this remedy. 4 

The declaratory judgment is designed to increase the social equilib- 
rium. Its purpose is to obviate that necessity for a vacillation between 
war and peace which is inherent in the insistence that legal injuries 

'Professor Borchard's articles in 28 Yale Law jour. 1 and 28 Yale Law 
Jour. 105 constitute a comprehensive discussion of the Declaratory Judg- 
ment. See also Professor Sunderland's article in 16 Michigan Law Rev. 69. 

'Laws of Florida, Acts of 1919 c. 7857, approved June 9, 1919. 

'Section 7 of the New Jersey Chancery Act (1915) N. J. Pub. L- 1915 
c. 116, authorizes applications to a court of equity by any person claiming 
a right under a written instrument "for a declaration of the rights of the 
persons interested". A Michigan statute and a Wisconsin statute are 
somewhat broader in scope. See Report of Committee of American Bar 
Assn. on Changes in Stat. Law, 1919. Aside from these statutes we have 
only the advisory opinions authorized in seven states, infra, footnote 19, 
and certain equitable remedies such as bills quia timet, bills of peace, and 
bills to remove cloud from title, bills for the rescission and cancellation 
of written instruments, and the bill for injunction, which partake slightly 
of the nature of the declaratory judgment. 

J Order XXV, rule 5, of the Supreme Court Rules of 1883, 7 Statutory 
Rules and Orders, 54, reads as follows: "No action or proceeding shall 
be open to objection on the ground that a merely declaratory judgment 
or order is sought thereby, and the court may make binding declarations 
of right whether any consequential relief is or could be claimed or not". 
Contrast the breadth of this Act with the Florida statute referred to 
supra, footnote 1. The declaratory action is also employed in a broad 
form in Scotland, Ireland, India, Ontario, British Columbia, and other 
Canadian Provinces, in Australia, New Zealand, Germany, and Austria. 

4 "This court would never [before the Chancery Act, supra, footnote 
2] entertain a suit brought solely for the purpose of interpreting the pro- 
visions of a will". See In re Ungaro (1917) 88 N. J. Eq. 25, 27, 102 Atl. 
244; Greeley v. Nashua (1882) 62 N. H. 166. There was before Congress 
in 1919 a bill (65th Congr., 3rd Sess., S. B. 5304) to authorize the Federal 
courts of the United States to render declaratory judgments. 



CURRENT LEGISLATION 107 

should precede a recourse to the courts. 11 Its function is prognosis as 
well as diagnosis. Through it one is given the privilege of knowing 
his rights. It authorizes a statement of jural relations when such 
statement is deemed advisable, where no Tight, privilege, power, or 
immunity 6 of the litigants has been invaded, and where no coercive 
relief is requested. But the purpose of the declaratory judgment is not 
merely to enable people to "sleep o' nights" 7 and it is designed to avoid 
litigation rather than to aid it. Its pronouncement is left to the dis- 
cretion of the court 8 and the courts have put upon it certain limita- 
tions which are already crystallizing into rules of precedent. A court 
will not render a declaratory judgment where it has no jurisdiction 
of the case 9 or where the law has provided another remedy, 10 or where 
it is deemed more expedient to try the action in some other form. 11 
Ordinarily, courts will not make declarations of a fact, but only of a 
jural relation; 12 but since it is usually possible to convert the request 
for a declaration of fact into a request for a declaration of a jural 
relation, this is not a serious impairment of the scope of the judg- 
ment. 13 In England the request for a declaration is often combined 
with a request for coercive relief, 14 and in many cases where an injunc- 
tion has been refused because of the technicalities which surround that 
action, a requested declaration serving much the same purpose has 
been granted. 15 But under the India Specific Belief Act of 1877, a 

B "The causes ... of remedial rights are always infringements of 
antecedent rights". Holland, Jurisprudence (9th ed.) 310. "So long as all 
goes well, the action of the law is dormant" Holland, o/>._ cit., 306. "Justice 
is administered only against wrong-doers, in act or intent". Salmond, 
Jurisprudence (5th ed.) 71. 

"For an analysis of these juristic concepts see the late Professor 
Wesley N. Hohfeld's article in 23 Yale Law Jour. 16. 

'See Guaranty Trust Co. v. Hannay [1915] 2 K. B. 536. 

'See Austen v. Collins (1886) 54 L. T. 903. 

"Where the subject-matter is outside the jurisdiction: British South 
Africa Co. v. Companhia de Mocambique [1893] A. C. 602. Suit brought 
after expiration of statute of limitations: Bishambhar v. Nadiar (1914) 
18 Calcutta L. J. 671. Where jurisdiction has been given by statute to 
some special tribunal: Barraclough v. Brown [1897] A. C. 615; Grand 
Junction Waterworks Co. v. Hampton D. C. [1898] 2 Ch. 331. 

"N. E. Marine Engineering Co. v. Leeds Forge Co. [1906] 1 Ch. 324. 

"Toronto Ry. v. Toronto (1906) 13 Ont. L. Rep. 532; Ottawa Y. M. C. A. 
v. Ottawa (1913) 29 Ont.' L. Rep. 574; Brooking v. Maudslay Son & 
Field (1888) 38 Ch. D. 636; Honour v. Equitable Life Ass. Soc. [19001 
1 Ch. 852. 

"Germany: (1880) Bahr, Entscheidungen, 143; (1895) Juristische Woch- 
enschrift, 60 No. 3. Scotland: Gifford v. Trail (1829) 7 Shaw 854; contra, 
Hope v. Edinburgh Corporation (1897) 5 S. L. T. 195. 

"A typical example of the hardship under which American courts are 
placed in being unable to declare facts is seen in the recent case of Dreiser 
v. John Lane Co. (1918) 183 App. Div. 773, 171 N. Y. Supp. 605. 

"London Assn. of Shipowners etc. v. London & India Docks etc. [1892] 
3 Ch. 242; Atty. Genl. v. Merthyr Tydfil Union [1900] 1 Ch. 516. 

"Llandudno U. D. C. v. Woods [1889] 2 Ch. 705; Islington Vestry v. 
Hornsey U. D. C [1900] 1 Ch. 695; Grainger v. Order of Canadian Home 
Circle (1914) 31 Ont. L. Rep. 461. 
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declaratory judgment can not be made where an executory action -would 
afford relief; 16 and in general this seems also to be the German rule. 17 
The declaratory judgment has been particularly useful in enabling 
those acting in a fiduciary capacity to obtain authoritative advice and 
guidance in the performance of their duties, 18 and in answering ques- 
tions for the benefit of administrative officers. 19 In some cases the 
courts have made a declaration of future interests, 20 but the modern 
rule seems to be that a court will declare on future rights only if all 
the parties who in any event will be entitled to the property are of 
age and are ready to argue the ease. 21 A most important function of 
the declaratory judgment has been the determination of the validity, or 
of the meaning of written instruments in general. 22 It is also pecu- 
liarly effective in preventing litigation by enabling parties to obtain, in 
case of doubt, an authoritative judicial interpretation of their mutual 
rights, etc., under written contracts, without the necessity of inviting 
a law suit by acting upon their own interpretation of their obliga- 
tions. 23 A declaration has also been useful in the determination of 
questions of status. 24 This type of judgment should not be confounded 
with those non-executory decrees long known to our law, which create 
a legal status, and are investitive rather than declaratory. 20 The 

IC Nauji v. Umatul (1912) 15 Calcutta L. J. 724; see Jibunti v. Shibnath 
(1882) 8 I. L. R. Calcutta 819. 

"(1905) 61 R. G. 242; contra, (1898) 41 R. G. 369. 

"/» re Moxon [1916] 2 Ch. 595; In re Hollins [19181 1 Ch. 503; In re 
Saillard [1917] 2 Ch. 140. 

"In re W. Hagelberg Akt.-G. [1916] 2 Ch. 503; In re Francke & Rasch 
[1918] 1 Ch. 470; The Minister of Lands v. Yates (1917) 17 N. S. W. St. 
Rep. 29. This form of declaratory judgment bears some resemblance to the 
advisory opinions authorized in seven of our States: Massachusetts, New 
Hampshire, Maine, Rhode Island, Florida, Colorado, and South Dakota, — 
with the important qualification that the latter are, as their name implies, 
in no sense binding judgments. 

M Bell v. Cade (1861) 2 J. & H. 122; Fletcher v. Rogers (1853) 10 Hare, 
App. XIII; contra, Lady Langdale v. Briggs (1856) 8 De G. M. & G. 391; 
Bright v. Tyndall (1876) 4 Ch. D. 189. 

a See Curtis v. Sheffield (1882) 21 Ch. D. 1. 

^Power of construing wills: In re Harrison (1918) Weekly Notes, 
March 30, 1918, 91; In re Chrimes [1917] 1 Ch. 30. Questions arising 
under deeds and mortgages: see Pearce v. Bulteel [1916] 2 Ch. 544. Bills 
of sale: Parsons v. Equitable Investment Co. [1916] 2 Ch. 527; In re 
Walmsley and Shaw's Contract [1917] 1 Ch. 93. By-laws and articles of 
associations and corporations: Cyclists Touring Club v. Hopkinson [1910] 
1 Ch. 179; Evling v. Israel & Oppenheimer Ltd. [1918] 1 Ch. 101. 

a Lovesy v. Palmer [1916] 2 Ch. 233; Ertel Bieber & Co. v. Rio Tinto 
Co. [1918] A. C. 260. 

"Declaration of legitimacy or validity of marriage : West v. Lord Sack- 
ville [1903] 2 Ch. 378; see 21 & 22 Vic. c. 93 § 1. For "declaration of right" 
to be deemed a natural born citizen: ibid. § 2. For declaration that plain- 
tiffs are not members of a certain society: (Germany 1882) 8 R. G. 3; that 
plaintiff and defendant are partners: Edmonds v. Edmonds (N. Z. 1903) 
24 S. C. R. 440. 

M Such are decrees of divorce, discharges in bankruptcy, appointments 
of receivers, etc. 
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declaratory judgment has been, most helpful in the trial of title to 
property, 28 although the close analogy of this form of declaration to 
the statutory bills to quiet title and to remove cloud from title, which 
are used in some American states, will readily be seen. An almost 
indefinite number of declarations relating to property rights has been 
developed and has been effective in settling disputed rights without 
legal hostilities, 27 and many questions of title to personal property 
have been settled by declaratory actions. 28 Many problems of a mis- 
cellaneous character have arisen, not falling within, these classifica- 
tions. 20 But the principle behind all these cases is the same: the 
judgments operate as res judicata, 30 and their function is that of the 
official arbitrator: to make an effective statement of jural relationships 
before those relationships have been violated. 

Rent Legislation. — An interesting extension of the police power is 
presented by the recent District of Columbia Rents Act. 1 By its 
terras all rental property, 2 hotels, and apartment houses in the District 
are declared to be affected with a public interest; and any unreason- 
able or unfair provision in a lease with respect to rent is declared to be 
contrary to public policy. Elaborate provision is made for a commis- 
sion to regulate rentals. Sanction for this unprecedented legislation is 
sought in the war power; 3 and, in fact, the operation of the Act is 

"Gledhill v. Hunter (1880) 14 Ch. D. 492; see 25 & 26 Vic. c. 67. 

'"Claims by the public and by private individuals to fee of road : Gooder- 
ham v. Toronto (1891) 21 Ont. Rep. 120; Chuni v. Ram (1888) 15 I. L. R. 
Calcutta 460. Rights under lease: North Pacific Lumber Co. v. British 
American Trust Co. (1915) 23 Br. Col. 332; (Germany 1898) 41 R. G. 
345. Quality of tenure: Re Darnley's Estate (1870) 3 Irish L. J. Misc. 
741. Privilege to .send sewage through plaintiff's sewer : Islington Vestry 
v. Hornsey U. D. C, supra, footnote 15. Easement of light: Arikerson 
v. Connelly [1906] 2 Ch. 544. 

=Title to funds: Davidson v. Davidson (1906) Scottish L. T. 337; Rob- 
son v. Atty. Genl. [1917] 2 Ch. 18. Title to patent: N. E. Marine En- 
gineering Co. v. Leeds Forge Co., supra, footnote 10. Title to copyright 
or trade-mark: British Actors Film Co. v. Glover [19181 1 K. B. 299. 

s Right to share in award of money already made: Powell v. Jones 
[1905] 1K.B. 11. Declaration of privilege to enter public building: Journal 
Printing Co. v. McVeity (1915) 33 Ont L. Rep. 166. Declaration of 
negligent director's liability to company: In re Dominion Trust Co. (1916) 
23 Br. Col. 401. Liability of prospective tax-payers : Edinburgh & Glasgow 
Ry. v. Meek (1849) 12 D. 153. Declaration that alleged creditor has no 
right against plaintiff: (Germany 1899) 44 R G. 183. Immunity from 
regulations: China Mutual Steam Nav. Co. v. MacLay [1918] 1KB. 
33, etc. 

"This is not true where defendants have not appeared: Hair v. Town 
of Meaford (1914) 31 Ont. L. Rep. 124; see (Germany 1910) 74 R G. 122. 

'Pub. Laws, 66th Congress, 1st Sess., No. 63 (H. R. 8624), Title II, 
approved October 22, 1919. 

'"Any building or part thereof or land appurtenant thereto . . . 
rented or hired and the service agreed or required . . . to be fur- 
nished in connection therewith". Section 10.1. 

'Section 122 of the Act declares that it is made necessary by emer- 
gencies arising out of the war; and its validity under the war power is 
hardly to be doubted. 19 Columbia Law Rev. 489. 



